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STATE OF ASSAM   -Vs- MD BITU ALI @ ROHID & ONE. 

 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-64/2017 

u/s-366-A/34 IPC 

THE STATE OF ASSAM     --------   Sri Paban Swami (Informant). 

-Vs- 

1) MD BITU ALI @ ROHID & 

2) MD HABEJ ALI.            --------   Accused persons. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCES:    

(1) Mr R. Sarmah                           : Ld Addl. PP for the State. 

(2) Mr Bhaskarjyoti Sharma               : Ld Defence Counsel.  

EVIDENCE RECORDED ON                : 31.10.17, 28.11.17 & 25.01.18. 

ARGUMENTS HEARD ON                   : 27.03.2018. 

JUDGMENT DELIVERED ON              : 07.04.2018. 

J U D G M E N T 

1.        Shorn of details, the prosecution case is that on 17.06.17 one Sri Paban 

Swami lodged an ejahar with the O/C Kalaigaon P.S stating inter alia that on 

that day at about 1:00 pm while his daughter Miss Aditi Devi aged about 15 

years was going to the house of her tuition master Sri Prafulla Kalita, the 

accused Md Bitu Ali forcefully took her in an Alto Car bearing Registration No-AS 

13-B/4662 from the vicinity of‘Town Selection Shop’ situated at Singlimari. 

Hence the Case. 

2.         On receipt of the ejahar, Kalaigaon P.S Case No-59/17, u/s-366-A/34 

IPC was registered against the accused persons namely, Md Bitu Ali @ Rohid 

and Md Habej Ali. Investigation into the case was commenced and after 

completion of usualinvestigation, charge-sheet u/s-366-A/34 IPC was submitted 
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against the accused persons namely, Md Bitu Ali @ Rohid and Md Habej Ali, to 

face the trial.  

3.         In due course, the case was committed to the court of Hon’ble Sessions 

Judge, Udalguri by the learned JMFC, Udalguri and then the case was 

transferred to this Court for trial. 

4.     Trial of the case was commenced. The aforesaid accused persons 

appeared before the court to face trial. After hearing both the sides and 

perusing the case record, charge in writing u/s-366-A/34 IPC was framed. On 

being read over and explained the contents of the charge u/s-366-A/34 IPC, the 

accused persons pleaded not guilty and claimed to face the trial. 

5. Points for Determination:- After considering the materials on record I 

have found the following points for determination- 

             Whether on 17.06.2017at about 1:00 pm,the accused persons namely, 

Md Bitu Ali @ Rohid and Md Habej Ali, in furtherance of their common 

intention, induced the victim Miss Aditi Devi, who was a minor, being 

under the age of 18 years, to go with them with intent that she may be 

forced to have illicit intercourse? 

6.         To bring home its charges, the prosecution side examined as many as 6 

(six) witnesses namely, Sri Paban Swami (informant)as PW-1, Smti Manjula 

Swami as PW-2, Miss Aditi Devi (victim) as PW-3, Md Kamaruddin Ahmed as 

PW-4, ASI Mahadev Nath as PW-5 and DrHiranya Kr. Goyary as PW-6. The 

prosecution side exhibited the ejahar as Ext-1, statement of victim u/s-164 Cr.PC 

as Ext-2, Seizure List as Ext-3, Sketch Map of PO as Ext-4, Charge-sheet as Ext-

5 and Medical Report of Victim as Ext-6. After the closure of prosecution 

evidence, theaccused persons were examined u/s-313 Cr.P.C, wherein their 

stands were of total denial. I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.         To determine the above-mentioned point and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 
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8.           PW-1 Sri Paban Swami, who is the informant in this case, stated in his 

deposition that he had come to know the accused persons after the lodging of 

this case. PW-1 stated that on 17.06.2017 at about 1:00 PM accused Bitu Ali 

along with other accused had kidnapped his daughter Aditi Devi from the vicinity 

of Kalaigaon Higher Secondary School while his daughter was going to tuition. 

PW-1 further stated that he was informed by one Jintu Deka that his daughter 

has been dragged inside a car by the accused persons. Then he proceeded to 

the house of Prafulla Kalita, the tuition master of his daughter but he did not 

find his daughter therein. PW-1 further stated that he found the bicycle of his 

daughter lying on the road side. Then he proceeded to the PS and lodged an 

ejahar. Prosecution side exhibited the ejahar as Ext-1 and signature of PW-1 as 

Ext-1(1). PW-1 also stated that his daughter was studying in Class-X at 

Kalaigaon Higher Secondary School.  PW-1 stated that after about one and half 

hour of the incident, police caught the accused persons and recovered his 

daughter from them. During cross-examination, PW-1 admitted that he was in 

his house when the incident took place. PW-1 further admitted that he heard 

about the incident from others and as such he cannot say as to what happened 

at that time of incident. PW-1 also admitted that he had not mentioned in the 

ejahar that Sri Jintu Deka informed him about the kidnapping of his daughter. 

PW-1 further admitted that the incident took place nearby Kalaigaon Higher 

Secondary School. The distance of Singrimari Town Selection shop from 

Kalaigaon Higher Secondary School is around 300/400 meter. He had mentioned 

in the ejahar that his daughter was kidnapped from the vicinity of Singrimari 

Town Selection and that was the true place of occurrence. PW-1 further 

admitted that the place of occurrence is bounded by roads in eastern and 

western side; Town Selection Shop to the northern side and to the southern 

side, some other shops. PW-1 also admitted that the place of occurrence is a 

busy area. The sister of accused Bitu Ali and his daughter are classmates and 

they are friends and in that way his daughter was knowing the accused Bitu Ali 

since earlier. PW-1 also admitted that the police did not seize the birth certificate 

of his daughter from his possession. PW-1 further admitted that he did not know 

as to wherefrom his daughter was recovered and he also did not know as to 
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whether at the time of her recovery, she was going towards Kalaigaon or she 

was coming from Mangaldai side. PW-1 further admitted that his daughter was 

produced before the Court after one day of her recovery by the police.PW-1 

further admitted that he heard that while the accused personsalongwith his 

daughter were returning from Mangaldai side, they were caught by police. PW-1 

also admitted that he stated before the I/O that he came to know about the 

incident from Runu Boro.  

9.           PW-2 SmtiManjula Swami, who is the mother of victim, stated in her 

deposition thaton 17.06.2017 her daughter Aditi Devi had gone out for her 

tuition class in the house of Tuition teacher Sri Prafulla Kalita and on that day at 

about 12:30/1:00 PM, one Sri Jintu Deka informed them that someone had 

taken away her daughter in a vehicle by force. PW-2 also stated that then 

shealongwith her husband proceeded to the PS and informed about the incident. 

Then after about one and half hours, police recovered her daughter. PW-2 

further stated she was not knowing as to wherefrom her daughter was 

recovered. PW-2 stated that after recovery, her daughter told her that she was 

stopped on the way by the brother of one of her classmate and by gagging her 

mouth forcefully took her in a vehicle but she had forgotten the name of the 

brother of her daughter’s classmate. During cross-examination,PW-2 admitted 

that the village of her husband wherein she is staying and her parent’s village 

are different. PW-2 further admitted that she had not witnessed the incident 

rather she heard about the incident. PW-2 admitted that her daughter was kept 

in the police station for 2 (two) nights after her recovery and during that period 

they had contact with their daughter in the PS and they also talked with her. 

PW-2 further admitted that till the production of her daughter before the Court 

she was with her daughter in the Police Station except for one or two hours. 

PW-2 also admitted that sister of accused Bitu Ali is the friend and classmate of 

her daughter. Her daughter used to go to tuition alone and she has no other 

friends. PW-2 further admitted that the place of occurrence is otherwise a busy 

area but it was Saturday on that day, which is a weekly holiday in the Kalaigaon 

area and as such there was not much gathering. PW-2 admitted that the place 

of occurrence is a Town area and normally many people gathers there. 
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10.        PW-3 Miss Aditi Devi, who is the victim, stated in her deposition 

thatshe is a student of Class-X at Kalaigaon H.S School and her date of birth is 

10 October, 2002. PW-3 further stated that on 17.06.2017 while she was going 

to tuition in her bicycle, she met Bitu Ali on the way and then she had gone with 

Bitu Ali on her own will. PW-3 also stated that the mother of the accused Bitu Ali 

called Bitu Ali over phone and told him that the situation would be bad if they 

did not return and accordingly while Bitu Ali was taking her back to Kalaigaon, 

police caught them on the way and took them to the PS. PW-3 also stated that 

after 2 (two) days,police produced her before the Court and her statement was 

recorded in the Court. Prosecution side exhibited statement u/s-164 Cr.PC of 

PW-2 as Ext-2 and signature of PW-2 as Ext-2(1).During cross-examination, PW-

3 admitted that the sister of Bitu Ali is her class friend and as such she knew 

Bitu Ali since earlier. PW-3 admitted that Bitu Ali did not force her to go with him 

rather she had gone with him out of her own will. PW-3 further admitted that 

two of their villagers falsely informed her parents that she was taken away 

forcefully and as such her parents lodged this case. PW-3 also admitted that she 

and Bitu Ali took tea in the house of Bitu Ali’s relative at Mangaldai. PW-3 also 

admitted that the accused did not cover her face while she was going with him. 

PW-3 also admitted that she gave her statement before the Court earlier as per 

the advice of other people. 

11.         PW-4 Md Kamaruddin Ahmed stated in his deposition thatabout 4/5 

months back he came to know that Bitu Ali had taken away one Hindu girl with 

him. Then he enquired about the incident from the mother of accused Bitu Ali. 

PW-4 further stated that at that time he also met the mother of the victim girl in 

the house of accused. Being from different caste, he asked the parents of the 

accused to enquire the whereabouts of the accused and also told them to bring 

back the girl immediately. PW-4 also stated that at that time the mother of the 

girl told him that her daughter had gone out for visiting somewhere. PW-3 

further stated that while the accused alongwith the girl were returning home, 

police caught them on the way.  
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12.          PW-5 ASI Mahadev Nath stated in his deposition that on 17.06.2016 

he was posted at Kalaigaon PS as ASI. On that day one Sri Paban Swami lodged 

an ejahar to the effect that his daughter Aditi Devi was kidnapped by accused 

Bitu Ali and Habez Ali. PW-5 further stated that he alongwith the O/C engaged 

source to trace out the victim and then he got information to the effect that the 

accused persons as well as the victim were proceeding towards Kalaigaon from 

Mangaldai side in a vehicle and accordingly they put up Naka checking at 

Gorubandha and during checking, they found the accused persons alongwith the 

victim girl in a vehicle (ALTO) bearing Registration No-AS 13-B/4662. PW-5 

further stated that he recorded the statement of the parents of the victim in the 

PS and also seized the aforesaid vehicle in the PS. Prosecution side exhibited the 

seizure list as Ext-3 and signature of PW-5 as Ext-3(1). PW-5 also stated that he 

also recorded the statement of seizure witnesses. Then he proceeded to the PO 

and drew a rough sketch map of the PO. Prosecution side exhibited the sketch 

map as Ext-4 and signature of PW-5 as Ext-4(1). Then he recorded the 

statement of some witnesses in the PO. PW-5 further stated that after 

interrogating the accused persons namely, Bitu Ali and Habez Ali, he arrested 

them. On the next day he sent both the accused persons to Court with a prayer 

for their Judicial Custody. PW-5 also stated that he also sent the victim to 

Udalguri Civil Hospital for her medical examination and then produced her 

before the Court for getting her statement recorded u/s-164 Cr.PC. PW-5 further 

stated that he then collected the medical report of the victim. On completion of 

the investigation, he found materials to submit charge-sheet u/s-366-A/34 IPC 

against the accused persons namely, Md Bitu Ali and Habez Ali and accordingly 

he submitted Charge-sheet. Prosecution side exhibited the charge-sheet as Ext-5 

and signature of PW-5 as Ext-5(1). During cross-examination,PW-5 admitted 

that he got information about the coming of the accused persons along with the 

victim through intelligent source. PW-5 admitted that he caught the accused 

persons and the victim from Gorubandha while they were coming towards the 

direction of their home. PW-5 admitted that the informant has not mentioned in 

his ejahar that one Jintu Deka informed him about the incident. PW-5 further 

admitted that the place of occurrence is nearby ‘Town Selection’ shop and one 
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Jewelary shop but the statement of the owners of those shops or their helpers 

were not recorded by him. PW-5 also admitted that he did not seize any age 

proof certificate of the victim girl. PW-5 also admitted that he did not send the 

victim for her ossification test. PW-5 admitted that the age of the victim is 

mentioned by him on the basis of the statement of the victim’s father. PW-5 also 

admitted that he did not record the statement of Runu Boro. As per the 

statement of the informant, Runu Boro was with the victim at the time of the 

incident. PW-5 further admitted that the victim was recovered on 17.06.2017 i.e. 

on the date of lodging of the ejahar and he sent the victim for getting her 

statement recorded u/s-164 Cr.PC on 19.06.2017. The victim was in the PS 

alongwith her mother from 16.06.2017 till her production before the Court. PW-

5 also admitted that he submitted charge-sheet after completing investigation 

within 13 (thirteen) days from the lodging of the ejahar.  

13.       PW-6 Dr. Hiranya Kr. Goyary stated in his deposition that on 

19.06.2017 one Miss Aditi Devi aged about 15 years was produced before him in 

reference to Kalaigaon PS Case No-15/17 for her medical examination but her 

medical examination could not be done as the mother of the victim refused the 

medical examination of the victim. Prosecution side exhibited the requisition for 

medical examination as Ext-6 and the note given by PW-6 as Ext-6(1) and 

signature of PW-6 as Ext-6(2). 

14.       For better appreciation of the point in hand, it is necessary to have a 

look into Section 366-A IPC, which reads as follows: 

"366-A IPC: Whoever, by any means whatsoever, induces any minor girl under 

the age of eighteen years to go from any place or to do any act with intent that 

such girl may be, or knowing that it is likely that she will be, forced or seduced 

to illicit intercourse with another person shall be punishable with imprisonment 

which may extend to ten years, and shall also be liable to fine." 

15.        From a bare perusal of the section, it appears that the prosecution has 

to prove the following three essential ingredients in order to bring home a 

charge under Section 366-A IPC-  

https://indiankanoon.org/doc/1559723/
https://indiankanoon.org/doc/1559723/
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I) that the victim girl must be induced by the accused; 

(II) that the victim must be a minor under the age of 18 years and  

(III) that the victim girl must be induced by the accused person to go from a 

place or to do any act with intent that such girl may be or knowing that it is 

likely that, she will be, forced or seduced to illicit intercourse by another person.  

16.      Amongst the aforesaid ingredients, 'inducement' is the basic requirement 

of law in an offence under Section 366-A IPC. But the word 'inducement' has 

not been defined anywhere in the Penal Code. As per "Oxford Advanced 

Leaner's Dictionary", the words 'induce' means as under: 

"Induce: to persuade or influence to do something". 

Again in "Black's Law Dictionary" the word'inducement' is defined as  

the act or process of enticing or persuading anotherperson to take a  

certain course of action." 

17.      Keeping in view the legal provision and definition of the word "induce", 

now let me appreciate the deposition of the witnesses to see as to whether 

those three ingredients of Section 366-A IPC as well as the meaning of the 

words, 'induce' and 'inducement' have primarily been fulfilled and satisfied in the 

case in hand. 

18.        If we look back to the evidence of informant (PW-1), it can be seen 

that PW-1Sri Paban Swami stated in his deposition that on 17.06.2017 at about 

1:00 PM accused Bitu Ali along with other accused had kidnapped his daughter 

Aditi Devi from the vicinity of Kalaigaon Higher Secondary School while his 

daughter was going to tuition. PW-2, who is the wife of PW-1 also deposed on 

the same line as that of PW-1.But the most vital witness i.e. the victim Miss Aditi 

Devi (PW-3) did not support the prosecution case.  PW-3 stated in her 

deposition that on 17.06.2017 while she was going to tuition in her bicycle, she 

met Bitu Ali on the way and then she had gone with Bitu Ali on her own will. 

PW-3 also stated that the mother of the accused Bitu Ali called Bitu Ali over 

https://indiankanoon.org/doc/1559723/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1559723/
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phone and told him that the situation would be bad if they did not return and 

accordingly while Bitu Ali was taking her back to Kalaigaon, police caught them 

on the way and took them to the PS.  

19.        Further during cross-examination,PW-3 admitted that the sister of Bitu 

Ali is her class friend and as such she knew Bitu Ali since earlier. PW-3 admitted 

that Bitu Ali did not force her to go with him rather she had gone with him out 

of her own will. PW-3 further admitted that two of their villagers falsely informed 

her parents that she was taken away forcefully and as such her parents lodged 

this case. PW-3 also admitted that she and Bitu Ali took tea in the house of Bitu 

Ali’s relative at Mangaldai. PW-3 also admitted that the accused did not cover 

her face while she was going with him. PW-3 also admitted that she gave her 

statement before the Court earlier as per the advice of other people. 

20.       So, from the evidence of victim (PW-3) it is seen that there was no 

inducement on the part of any of the accusedpersons in taking away the victim. 

In other words, the victimwas neither enticed nor persuaded by the accused 

personsto go from any place or to do any act with the intent or knowledge 

contemplated by this section. Rather the victim had gone with the accused Bitu 

Ali out of her own will. As such, the primary ingredient of Section 366-A IPC 

appears to be absent in the present case.Mere accompanying a person without 

being induced by that person does not amount to an offence under Section 

366-A IPC.Since the inducement as envisaged in Section-366-A IPC is found to 

be absent on the basis of testimony of the vital witnesses, this Court is 

constrained to hold that the accused persons cannot be said to have kidnapped 

the victim as alleged. Hence the point in hand is decided against the 

prosecution. 

21.      On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove 

beyond reasonable doubt that the accused persons namely, Md Bitu Ali @ Rohid 

and Md Habej Ali committed the offence as was alleged. As such, the accused 

persons are acquitted of the charge levelled against them. So, the accused 

persons be set at liberty forthwith. 

https://indiankanoon.org/doc/1559723/
https://indiankanoon.org/doc/1559723/
https://indiankanoon.org/doc/1559723/
https://indiankanoon.org/doc/1559723/
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22.      The bail-bonds for the accused persons would remain in force for the 

next six (6) months in view of Sec. 437-A Cr.PC. 

23.      Given under my hand and seal of this Court on this 7thday of April, 2018.   

 

                                                                     (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                          Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                                    : Sri Paban Swami; 

          II) PW-2                                    : Smti Manjula Swami; 

         III) PW-3    : Miss Aditi Devi; 

         IV) PW-4    : Md Kamaruddin Ahmed; 

          V) PW-5    : ASI Mahadev Nath & 

         VI) PW-6    : Dr. Hiranya Kr. Goyary. 

2.   PROSECUTION EXHIBITS-            

        I) Ext-1               : ejahar; 

       II) Ext-2    : Statement of Victim u/s-164 Cr.PC; 

      III) Ext-3    : Seizure List; 

       IV) Ext-4      : Sketch Map of PO; 

       V) Ext-5                : Charge-sheet & 

      VI) Ext-6       : Medical Requisition. 

3.    DEFENCE WITNESSES             : Nil. 

4.    COURT WITNESSES/EXHIBITS  : Nil.                        

 

 

                                                        (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                Asstt. Sessions Judge, Udalguri, Assam 

 


